In the field of software, the most widely used licences used are the CEA CNRS INRIA Logiciel Libre (CeCILL) licence, the GNU-GPL licence, the MIT licence, etc.
Open access and open process 12 Definition. "The Open Access movement is a position taken by the international scientific community, requiring the results of scientific research be made available openly and freely." 3 13 Open process implies the right to the free observation of data by the use of digital processing, analysis or exploration tools, such as text and data mining (TDM). The key concepts of Open Science White Paper -Open Science in a Digital Republic 15 Today, this movement is building momentum and can particularly be seen in: • by the creation of archiving platforms, including:
• HAL: an open archive that recorded 9 million unique visitors in 2014;
• HAL-SHS: the social sciences version of HAL;
• ArXiv;
• by the creation of open access archiving platforms, including:
• OpenEdition.org and Revues.org;
• Persée;
• by self-help practices:
• http://rue89.nouvelobs.com/2015/09/08/hashtag-clandestin-partager-scienceinaccessible-261102: hashtag created (#IcanhazPDF) to help scientists access scientific articles.
The French Research Code: The basis of digital STI legislation 16 The Research Code lays down an institutional framework for the organisations that participate in scientific research in France, but does not define the principles or values of the scientific community.
17 Article L.112-1 of the Research Code defines the goals of public research, among which are:
• "sharing and disseminating scientific knowledge, with priority for open access formats";
• and "organising Open Access to scientific data". 20 The public entities subject to this act are listed in Article 1 of the CADA Act of 1978: 7 the state, local authorities, the other entities under public law and entities under private law responsible for a public service mission.
21 Article 11 of the CADA Act provides that "the conditions under which information can be reused are laid down, where appropriate, by the authorities referred to in A and B of this article when they are contained in documents produced or received by:
• teaching and research establishments and institutions;
• cultural institutions, agencies or services."
22 This exception meant that:
• there should be no obstacle to the policy for making research data available, because it favoured the principle of communication and reuse, but under the conditions determined by the institutions themselves;
• the data could be made available under conditions that suited the pace of work of researchers, the practices of each community and the nature of the data;
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• reuse was not necessarily a right that could be claimed by any third party, without the nature of the data being taken into account (data from restricted regime areas, ongoing research, data related to know-how or industrial copyright, etc.). As a result, the absence of an automatic right of reuse places limits on the right to communication of data media.
23 Evolution and the Valter Act. This exclusion of the principle of free reuse of public information produced by establishments and institutions of education and research was quite simply deleted from the CADA Act by Act No. 2015-1779 of 28 December 2015 on the free access to and the terms of reuse of public sector information (known as the Valter Act). 24 The wording of the Act leaves no room for the principle of making public data available or for reasonable protection of the interests of researchers and intangible public assets. 25 The legal principle adopted also seems to disregard the discussions on the draft Digital Republic Bill and the needs of the scientific communities concerning the regulated circulation of published material and data as expressed in the framework of the public consultation.
The provisions of Act No. 2015-1779 do not allow establishments and institutions of education and research any discretion as regards making publicly available any data they produce. These provisions are not consistent with the needs of researchers and the practices of scientific communities, and do not take into account the nature of the data (data from current research, know-how, restricted regime areas, etc.).
An indispensable legal principle: Literary and artistic copyright
• printer-bookseller-publishers who automatically acquired full property rights to the texts they purchased from their authors, often at a ridiculously low price, and went on to exploit them without further consideration of those same authors;
• performers who kept the rewards that should rightfully have gone to the authors. 28 Copyright has thus historically protected the author of a work and not its legal owner. The key concepts of Open Science White Paper -Open Science in a Digital Republic 30 However, knowledge, know-how and purely technical or descriptive written works do not fall within the scope of copyright. They belong to the public domain, are freely reusable by the public without prior authorisation and therefore cannot be the subject of exclusive protection; only the original form in which they were expressed and published may be subject to copyright. 31 Only a work that formalises an idea or item of knowledge can be protected by copyright. 8 In this respect, Article L. 111-2 of the CPI lays down that:
• "[t]he work is deemed to have been created, whether or not it has been made public, by its very production, even in unfinished form, by the imagination of the author."
32 Only original creations are eligible for protection by copyright.
+ Scientific texts and publications are subject to protection by copyright if they are original in their form of expression. However, the knowledge and scientific information contained in these texts are by principle freely accessible.
33 The researcher: Rights-holder. Under the terms of Article L. 111.1 of the CPI, it is the author, understood as a physical person who created the item in question, who owns the intellectual property rights to the work. The same article specifies that neither the employment contract nor the contract to supply the work can set aside this principle. 34 The rule is invariable regardless of the public or private status of the contracting authority. However, the rights of copyright of public sector employees can be adjusted in the interest of public service. While recognising that authors who are public sector employees should have copyright on their work, the Act modifies this in the interest of the public service provided by the body employing the researchers:
• on the one hand, by restricting the scope of the moral rights of their employees:
• the right to disclosure is limited;
• researchers who are public sector employees may not object to the modification of their work when this is decided in the interest of the public service; • researchers who are public sector employees may not exercise their right to retract unless so authorised by their management;
• on the other hand, by granting them certain prerogatives. 35 This situation, resulting from the Act, also in some cases provides remuneration for researchers who are public sector employees. 36 However, certain categories of public sector employees are not subject to this specific regime. "Employees who are the authors of works whose disclosure is not subject, by virtue of their status or the rules which govern their positions, to any prior permission from their management" are subject to the general principle of ownership. Faculty, researchers and, more generally, as expressed during the parliamentary debates, "employees who by virtue of their positions have wide intellectual autonomy, or independence of judgement, even in the context of hierarchical prerogatives" are subject to the general regime applicable to any author and enjoy full rights of copyright.
+ Researchers hold the copyright of their articles and scientific texts.
Exceptions to be protected: The public interest and legal secrets 37 The availability of research data and results must be limited by considerations of public interest, such as:
• national security, public safety or the safety of persons;
• secrets protected by law. 38 This limit was already stipulated in the Act No. 78-753 of 17 July 1978 on various measures to improve relations between the administration and the public and various provisions of an administrative, social and fiscal nature (known as the CADA Act). Article 6 provides for a list of restrictions to the principle of communication of administrative documents when such consultation or communication would prejudice:
• "the confidentiality of the proceedings of the Government and of the responsible authorities attached to the executive;
• the confidentiality of national defence;
• France's foreign policy dealings;
• the currency and public credit;
• the conduct of proceedings before the courts or of activities preliminary to such proceedings, subject to authorisation by the competent authority;
• inquiries by the competent services into fiscal and customs offences;
• or, with the exception of Article L.124-4 of the Environment Code, secrets protected by legislation ... ." + Open Science must preserve secrets, as well as public safety.
The protection of privacy and personal data 39 The free provision of data and results as an aspect of Open Science must not compromise the protection of privacy and personal data, under the same terms as the limits imposed by the French Data Protection Act.
Exploitation: A legitimate interest to be preserved 40 The availability of scientific data must also be limited by the possibility of exploiting results. and local authorities or from national funding agencies) to declare their inventions so that their employer may exploit the patented invention".
43 Goal. The exploitation of research aims to increase the value of the results of research and development. 44 The French National Council for the Evaluation of Higher Education (CNE) defines exploitation as the means for "making the results, knowledge and skills generated by research usable or marketable". 9
45 Consequently, the exploitation of research involves:
• bringing the world of research in contact with the socioeconomic world;
• giving value to the results of research;
• returning to society the results of the research it has helped to finance. 10 46 Act No. 99-587 of 12 July 1999 on innovation and research promotes the transfer of technologies from public research to the economic sector and the creation of innovative enterprises. The following are the major routes for exploitation:
• bringing the world of research into contact with the socioeconomic world;
• the provision of equipment;
• providing expertise or consulting services;
• the protection of results and the transfer of intellectual property rights to a partner via licensing or transfer contracts;
• the creation of enterprises as well as the mobility of researchers towards firms.
47 Means. There are three types of exploitation:
• patents;
• confidentiality;
• secrecy.
48 Patents. To be patentable, inventions must be new, involve an inventive step and be applicable in industry. 11 To be patentable, the invention must also constitute a novelty with regard to the state of the art. An invention is not new if it already exists in its entirety in the technical state of the art, either because there is a prior example, or because the inventor has already made his or her invention public before filing a patent application. 49 If the invention has been made public in any part of the world, whether by a publication, a public exhibition (at a trade fair for example) or even a simple oral disclosure, it is no longer new (except in the event of wrongful disclosure).
50 Confidentiality. Research contracts or public-private partnerships in the field of research provide for the confidentiality of research results produced under the contract. This "negotiated" confidentiality is often limited in time, and the conditions of publication for the results of research are contractually framed.
51 Any effort to make scientific data and results available must take into account the confidentiality obligations governing the scientific results of any research activity that is at least 50% publicly funded. There are two possible types of legal regime:
• one under which confidentiality clauses on the results of research that is at least 50% publicly funded cannot apply, as a result of the public nature of the provisions;
• one with the possibility of waiving the principle of open access and the reuse of results of research that is at least 50% publicly funded, where confidentiality clauses are contractually imposed, with a time limit.
The key concepts of Open Science White Paper -Open Science in a Digital Republic 8 52 Secrecy. There are two types of secrecy:
• legal secrets that constitute a limitation on the principle of Open Science as developed above in "Exceptions to be protected: The public interest and legal secrets";
• contractual secrets, in other words confidentiality as described above. 53 The protection of the intangible assets of public research fits within the framework of this goal of exploitation. Open Science must also fit within this framework and be compatible with this goal of exploitation.
+ The Research Code already contains among its principles: -the foundations of digital rights to underpin Open Science; -the necessary balance between Open Science and exploitation.
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